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Chapter VII Holding Public Office 
                       Revised 7/17/26 
 
Public officers and public offices exist at all levels of government, including federal, state, 
county, city, township, and other local governmental entities [AGO 99-11].  
 
A public officer is a person who is required by law to be elected or appointed, holds a title 
or designation established by law, and exercises public functions assigned by law.  
 
A public office is a position created by a constitution, the legislature, or authority 
delegated by the legislature. The office holder may be elected or appointed. The position 
involves the exercise of come sovereign powers of government. Its duties and powers are 
defined by statute or legislative authority, and those duties must be performed 
independently, subject only to the law rather than the control of a superior officer. The 
position must possess some degree of permanency and continuity.  
 
The Attorney General identifies the following factors in determining whether a position is 
a public office: 
 
“In order for a position to be a public office of civil nature, five elements are necessary: 
 
[1] the office must be created by the constitution or legislature of the state or created by 
municipality or other body through authority conferred by the legislature;  
 
[2] the position must possess a delegation of a portion of the sovereign power of 
government, to be exercised for the benefit of the public;  
 
[3] the powers conferred, and the duties to be discharged, must be defined, directly or 
impliedly, by the legislature or through legislative authority;  
 
[4] the duties must be performed independently and without control of a superior power, 
other than the law, unless they are those of an inferior or subordinate office, created or 
authorized by the legislature, and by it placed under the general control of a superior 
office or body;  
 
[5] and the position must have some permanency and continuity and not be only 
temporary or occasional.” – See AGO 93-63 
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I. INCOMPATABILITY OF OFFICES  
 
Incompatibility refers to a situation in which one person is prohibited from holding two 
public offices at the same time. The prohibition may be expressly established by a state 
constitution or statute, or it might be recognized through court decisions or attorney 
general opinions.   
 
Generally, incompatibility exists when the functions or duties of the two offices are 
inconsistent or conflict with another. If the duties of one office interfere with the proper 
independent performance of the duties of the other, the offices are considered 
incompatible and may not be held by the same person simultaneously. Likewise, offices 
are incompatible when one office has supervisory authority over the other or has the 
power to discipline, audit, or control the salary of the other office.   
 
An example of constitutional incompatibility is Article 3, Section 13 of the Kansas 
Constitution, which prohibits judges from holding other offices. 
 
An example of statutory incompatibility is KSA 19-205, which states: “No person holding 
any state, county, township or city office shall be eligible to the office of county 
commissioner in any county in this state.”  
 
The Kansas Supreme Court recognizes the common law incompatibility doctrine See 
U.S.D. 501 v. Baker, 269 Kan. 239 (2000) (employees of local unified school districts may 
not be members of the local boards of education that employ them); There the Court 
summarized the common law doctrine as irrespective of whether the person draws two 
salaries, it is against the public interest for a public employee to be both the employer 
and the employee or the supervisor and the supervised. 
 
The Attorney General has issued opinions regarding incompatibility of office. Each opinion 
determines whether an individual can concurrently hold two offices.   
 
It is important to note that incompatibility begins when a person is attempting to hold 
more than once office. It does not prohibit a person from holding one office while filing 
for a different, incompatible office.  
 

AG Opinion Allowed? Positions 

2025-3 NO County hospital board member and a physician in the same 

hospital 

2017-8 YES Victim-witness coordinator in county attorney office and 

local Board of Education 
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2016-12 NO County Commissioner and volunteer emergency medical 

technical or facility coordinator for city emergency medical 

serves system 

12/30/2014 

AG Letter 

YES State Representative and executive director of state dental 

board (separation of powers)  

2014-03 NO County Planning Commissioner and Mayor of city of the 

3rd class, with a mayor-council form 

2012-15 NO County Commissioner and County Hospital Trustee 

97-63 NO Chair of Pooled Money Investment Board and Director of 

Investments 

93-63 YES County election officer and county or state, chair or vice-

chair, or national committeeperson of a political party 

93-29 NO Councilperson for city of the 2d class and Trustee for city 

hospital 

89-76 NO Reserve police officer and city council member of city of 

the 2d class with mayor-council form 

86-41 YES Director of a rural water district and district bookkeeper or 

operator of a pumping station. 

82-174 NO City Manager and City Treasurer in 2nd class city with 

commission-manager form 

82-8 NO County Commissioner and School Board Member 

79-306 YES Officer for a credit union and Administrator of the Kansas 

Department of Credit Unions 

79-255 NO County Commissioner and School Board member 

79-254 YES Assistant county attorney and district court trustee, small 

claims judge, or administrative assistant to the board of 

county commissioners 

79-251 NO Councilman City of 3rd Class and city employee 

(Can use common law to determine incompatibility if both 

positions are paid from public funds) 
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79-248 NO Commissioner of City of 2d Class and Member Board of 

Education 

79-242 YES Township Board and Township Road Overseers Assistant 

(Analysis of distinction between public office and public 

employment, statutory intent seems to allow for township 

board and township employee) 

 
 

II. CONFLICTS OF INTEREST   
 
A conflict of interest occurs when a public officer’s duty to act in the best interest of the 
public conflicts with their private situation.  These situations often arise from association 
with private organizations, partisan political activity, private employment, ownership of 
property, or financial investments. State agencies may implement personnel policies 
which prohibit specified employees from engaging in certain agency-regulated 
commercial activities to guard the public against activities by agency employees which 
would be inconsistent with their duties or potentially give rise to a conflict of interest. 
[AGO 93-60] 
 
To publicly disclose potential conflicts of interest, the law requires public officers in 
policymaking positions to file Statements of Substantial Interests [SSI] as public records 
disclosing their assets.  
 

A. State 
 

State laws dealing with conflicts of interest have three major components:  
(1) To publicly disclose potential conflicts of interest, the law requires public 

officers in policy making positions to file an SSI disclosing their interests,  
(2) prohibit public officers and employees from making contracts involving the 

governmental entity and the business in which the person has a substantial 
interest, and 

(3) prohibit public officers from acting on any matter (i.e., voting on an issue as a 
member of a governing body) where their personal substantial interests are 
implicated unless their interests have been publicly disclosed. 

[KSA 45-215 et. Seq. and 75-4301a et seq.] 
 
For additional information on conflicts of interest see the Kansas Public Disclosure 
Commissioner. [https://kpdc.kansas.gov] 
 
Several statutes preclude the holding of certain public offices simultaneously with other 
private interests. K.S.A. 74-605 [Corporation Commissioner]; K.S.A. 20-2906 [District 
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Judicial Nominating Commission]; and K.S.A. 40-109 [Insurance Commissioner] See also 
AGO 79-306 
 
Kansas courts have recognized the common law doctrine of conflict of interest. A public 
officer has a duty to serve the public and must avoid situations that will cause him/her to 
act in a way that is not in the best interest of the public. Any such action is considered a 
breach of confidence. See Anderson v. City of Parsons, 209 Kan. 337, 341 (1972) (“We . . . 
recognize the common law principle that a public officer owes an undivided duty to the 
public whom he serves and is not permitted to place himself in a position that will subject 
him to conflicting duties or cause him to act other than for the best interest of the 
public.”) 
 

B. Federal 
 
Federal law prohibits certain conflicts of interest. [18 USC 208] Additional information can 
be obtained from the US Office of Governmental Ethics [https://oge.gov] The Hatch Act, 
a federal law passed in 1939, limits certain political activities of federal employees, as well 
as some local government employees who work in connection with federally funded 
programs.  The law’s purposes are to ensure that federal programs are administered in a 
nonpartisan fashion, to protect federal employees from political coercion in the 
workplace , and to ensure that federal employees are not advanced based on political 
affiliation. [5 U.S.C. 1501 et seq.] Additional information can be obtained from the U.S. 
Office of Special Counsel. [https://osc.gov/Services/Pages/HatchAct.aspx] 
 

C. Local 
 
Many local government units adopt policies prohibiting certain actions by officers and 
employees which might cause conflicts of interest. This is usually done through the 
adoption of ordinances or resolutions.  
 

III. VACANCIES IN OFFICE 
 

A.   Creation of Vacancies 
 
Vacancies in elected office can result from: 

- Resignation letter 
- Death 
- Recall [K.S.A. Chapter 25, Article 43] 
- Ouster / Quo Warranto [K.S.A. Chapter 60, Article 12] 
- Judicial suspension [K.S.A. 19-203; AGO 1975-12] 

 
Resignation letters: A resignation letter is the official notice that a vacancy has occurred. 
A verbal statement is not sufficient. The notice must be in writing with the effective date 
of the resignation 
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When a county official elected on a partisan basis resigns, the law says the official should 
address the letter of resignation to the person who has the authority to appoint the 
replacement. It is the governor who makes the official appointment after the party district 
convention chooses a person to submit to the governor. Thus, elected county officials 
should address resignation letters to the governor and send a copy to the county election 
officer, who notifies the county party chair that a convention needs to be called to choose 
a person for the governor to appoint. [KSA 19-2606]  
 
When a legislator resigns, the resignation letter is addressed to the Secretary of State, 
who notifies the county party that a convention needs to be called to choose a 
replacement. [K.S.A. 46-160] 
 
No Longer Qualified: A vacancy may occur when an officeholder no longer possesses the 
qualifications for the office, such as when a person moves out of the district they 
represent, if the qualifications for the office include residency in the district. If this 
happens and the officeholder does not resign, actions may have to be taken by the 
governing body of the district or by a court to declare a vacancy.  
  

B.   Filling Vacancies in Elected Office 
 
Vacancies are filled through an appointment process.  
 
In some cases, another governing body appoints a person to fill the vacancy. An example 
is township offices, where vacancies are filled by the board of county commissioners. [KSA 
25-1606, 80-201] 
  
Some vacancies are filled by the remaining members of the governing body, such as city 
council/commission offices, which are filled by the remaining council members or by the 
mayor. [KSA 14-204, 15-209] These are all offices elected on a nonpartisan basis.  
 
Vacancies in the office of U.S. Representative are filled by a special election called by the 
Governor following the timeline set forth in K.S.A. 25-3501 to 25-3508. In lieu of a primary 
election, the political party’s congressional district committee elects the party’s nominee. 
 
Vacancy in the office of Governor is filled by the Lieutenant Governor. [Kansas 
Constitution, Article 1, Section 11.] 
 
Vacancies in the office of Lieutenant Governor, Secretary of State, and Attorney General 
are filled by appointment by the Governor. [Kansas Constitution, Article 1, Section 11.] 
 
Vacancies in the office of U.S. Senator, Insurance Commissioner, and State Treasurer are 
filled by the Governor appointing one of three individuals submitted by a legislative 
nominating committee. [K.S.A. 25-322 to 25-326; 40-106; 25-101b] 
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Vacancies in most offices elected on a partisan basis are usually filled when the governor 
appoints a person selected by a party district convention. [K.S.A. 25-3901 to 25-3903] 
 
Submission of a resignation letter or death triggers the duty for the county political party 
chair of the party to which the former officeholder belonged when last elected. [Wilson 
v. Sebelius, 276 Kan. 2003] The chair then calls and convenes a convention of the precinct 
committeemen and committeewomen of the election district. The rules for conducting 
the convention are determined by the party. The convention must be held within 21 days 
of the date the chair receives notice of the vacancy. The conventions are political party 
events, not government events, and are not subject to Kansas Open Meetings 
requirements [AGO 94-157] 
 
The name of the person selected at the convention to fill the vacancy is certified to the 
Governor, who appoints the person within seven days. [KSA 25-3902, 25-3904] The 
Governor notifies the Secretary of State of the appointment, and the Secretary of State 
sends a certificate of appointment along with a blank oath form to the appointee. 
 
 

FILLING VACANCIES IN ELECTED OFFICES 
 

OFFICE REFERENCES PROCEDURE 

 NATIONAL OFFICES  

U.S. Senate 

K.S.A. 25-322 to 25-325 
U.S. Constitution Article 1, Section 
3, Clause 2;  
U.S. Constitution Amendment 17 

Legislative committee nominates 3 people; 
Governor selects one & special election 
before May 1 of 4th year of term. 

U.S. House 
K.S.A. 25-3501 to, 25-3503 
U.S. Constitution Article 1, Clause 
4 

Special election called by the Governor. Date 
of the election is declared within 5 days after 
the vacancy occurs and should not be less 
than 75 days but no more than 90 days after 
the vacancy occurs,  
 
State political parties select their candidate 
by convention, not by a primary election. 

 STATE OFFICES  

State offices in General 25-312 
State office vacancies are filled by Governor 
appointment unless otherwise provided. 

Governor/Lt. Governor Constitution, Article 1, Section 11 
Lieutenant Governor becomes Governor if 
vacancy occurs in Governor’s office. 

Secretary of State Constitution, Article 1, Section 11 Governor appoints replacement. 

Attorney General Constitution, Article 1, Section 11 Governor appoints replacement. 

Insurance Commissioner 40-106 
Legislative Committee nominates 3 people; 
Governor selects one. 

State Treasurer 25-101b 
Legislative Committee nominates 3 people; 
Governor selects one. 

Senators/Representatives 
K.S.A. 25-321; 46-160 
25-3902 

Appointment of person elected by party 
district convention. 
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State Board of Education 25-3902a, 25-1906; 72-246 
Appointment of person elected by party 
district convention. 

ELECTED 
District Court Judge 
District Magistrate Judge  

25-312a Governor appoints replacement.  

NOMINATION/RETENTION 
District Court Judge   
District Magistrate Judge  

20-2909 
Governor appoints replacement. Chief Justice 
notifies nominating committee who sends 2-3 
nominations to Governor. 

Temporary Military Vacancy 
of any State Office 

K.S.A. 73-213 to 73-219 
Temporary replacement is elected and 
appointed the same way a vacancy is filled. 

 COUNTY& LOCAL OFFICES  

County offices in general 25-312 

Governor appoints person elected by party 
district convention. 
non-affiliated office-holders appointed by the 
governor  

County Commissioner 19-203 
Appointment of district resident pursuant to 
25-3902. 

Increase in number of county 
commissioners 

19-203(c); 19-203a 
Filled at next general election [odd or even 
year]   

County Clerk 
 

19-303 
Governor appoints person elected by party 
district convention. 

County Treasurer 19-504 
Governor appoints person elected by party 
district convention. 

County Attorney 19-715 

Governor appoints person elected by party 
district convention. The district judges of the 
district where the vacancy occurs appoint a 
temporary until one can be appointed under 
25-3902. 

County Sheriff 19-804 
Governor appoints person elected by party 
district convention. 

Register of Deeds 
19-1203 
25-3902 

Governor appoints person elected by party 
district convention. 

Precinct person 25-3801 Appointment by county party chair. 

School Board Member 25-2022 
Appointment by Board 15 days after 
publication. 

School Board Member 25-2022b 

If less than 4 board members, governor 
appoints until the number again reaches 4 
members.  Then those 4 shall appoint the 
remaining members within 6 months 
following the K.S.A. 25-2022 procedures. 

Community College Board of 
Trustees Member 

71-201(b)(15) 
Appointment by Board 15 days after 
publication to fill remainder of term. 

Township offices 80-201; 25-1606 
Appointment by Board of County 
Commissioners 

Temporary Military Vacancy 
of any County Office 

K.S.A. 73-213 to 73-219 
Temporary replacement selected and 
appointed the same way a vacancy is filled 

 CITY OFFICES  

 

NOTE: Most cities invoke home 
rule and establish replacement 
procedures by city charter 
ordinance 

 

City Manager form   
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1st Class   

2nd Class   

3rd Class   

Commission form   

1st Class   

2nd Class 14-1305 

Vacancy in Mayor’s office or on commission is 
filled by commission within 10 days. 
If the commission cannot agree on a 
replacement, the city attorney will cast the 
decisive vote 

3rd Class 15-1405 

Vacancy in Mayor’s office or on commission is 
filled by commission within 10 days. 
If the commission cannot agree on a 
replacement, the city attorney will cast the 
decisive vote 

Mayor-Council form   

1st Class 13-513 

Mayoral vacancy:  President of council 
becomes mayor. Council elects from its 
membership a new president. 
 
Council member vacancy: governing body 
appoints an elector of the ward where the 
vacancy occurred.  

  
Mayor appoints vacancy in council with 
consent of council. 

  
Vacancies in all elected offices are filled by 
Mayor with consent of council. 

2nd Class 14-204 
President of council becomes Mayor if 
vacancy occurs in Mayor’s office. Vacancy on 
council is filled by governing body of city. 

3rd Class 15-201 
President of council becomes Mayor if 
vacancy occurs in Mayor’s office. Mayor fills 
vacancy on council with consent of council. 

 15-209 
Vacancy in all other offices are filled by 
governing body of city. 

Modified Mayor-City Council 
form 

12-10a04 
President of Council becomes Mayor if 
vacancy occurs in Mayor’s office. Vacancy on 
council is filled by council. 

 

 
C. Election for Unexpired Term 
 
When a vacancy in an elected office occurs before the midpoint of the term of office, the 
person appointed to fill the vacancy often must face a midterm election for the unexpired 
term. This is determined by specific statutes governing the various offices. A common rule 
found in statutes governing most state, county, city and school offices is that if the 
vacancy occurs before May 1 of the second year of a four-year term, the appointee must 
face election the following November for the remaining two years of the term. If the 
vacancy occurs after May 1 of the second year of the term, the appointee’s term ends at 
the regular time. [See e.g. KSA 25-321] 
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If the vacancy is in an office elected on a partisan basis, the midterm election includes a 
primary as well as the general election.  
 

IV. OATHS OF OFFICE 
 

A. Content of Oath 
 
All public officers elected or appointed to state, county, city or other municipality of 
government in Kansas must sign an oath before assuming the duties of the office. [K.S.A. 
54-106] The language of the oath is prescribed in K.S.A. 54-106 
 

B. Who can Administer Oaths 
 
Several statutes provide authority to administer oaths. Notaries public, judges, mayors, 
clerks of courts of record, county clerks or deputy county clerks, registers of deeds, 
election commissioners or assistant election commissioners are authorized to administer 
any oath. [K.S.A. 54-101; 53-5a04{2}; 53-5a10} The Secretary of State and Assistant 
Secretary of State are authorized to administer oaths. [K.S.A. 54—109] 
 

C. Where are Oaths Filed 
 
In most cases the oaths are filed with the governing body of the jurisdiction. State 
employees’ oaths are filed with the employing agency. [KSA 75-4310]  Election 
commissioner oaths are filed with the Secretary of State. Oaths of statewide officials, 
legislators and appointed members of executive commissions are filed with the Secretary 
of State.  
 

OATHS AND COMMENCEMENT OF TERMS OF OFFICE 
 

Office Legal Authority Term Begins Oath Deadline 

U.S. President 
U.S. Constitution,  
Amendment 22 

January 20 Same 

U.S. House, Senate 
U.S. Constitution, 
Amendment 20 

January 3 Same 

State officers 
KSA 25-313 
KSA 75-3001 

2nd Monday in 
January 

Same 

Community college 
     trustee 

KSA 71-1412 
Second Monday in 
January 

before taking office 

Board of education KSA 25-2023 
Second Monday in 
January 

same 

County officers 
(except treasurer) 

KSA 25-313 
KSA 75-4308 

2nd Monday in 
January 

before taking office 



Chapter VII.     Public Officers 

 VII - 11 

County treasurer KSA 19-501 
2nd Monday in 
October 

before taking office 

Township officers 
KSA 25-313 
KSA 80-202 

2nd Monday in 
January  

20 days after notified of 
election 

City officers KSA 25-2120 
December 1 to 2nd 
Monday in January 

before taking office 

Precinct 
committeeperson 

Not applicable 

Day following 
Election Day; 
although the winner 
may not be 
confirmed until the 
county canvass. 

No oath required. 

 
 


